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OPINION

1. Summary

Complainant objects to what he characterizes as the incompetent management of Donner Lake Water Company (Donner), and he asks the Commission to approve a 50% reduction in his water bill until the Department of Health Services (DHS) lifts a boil-water order imposed on Donner and its customers.  We conclude that the primary relief sought in this complaint – a change in the management of the Donner water system – has recently taken place, and a reduction in the tariffed rates for complainant is precluded by Pub. Util. Code § 453(a).  Complainant agrees that if the relief he requests is deemed moot or unattainable in this proceeding, the complaint should be dismissed.  The complaint is dismissed.

2. Background

As part of a long-standing dispute with Donner, complainant filed this complaint, urging the Commission to support the Truckee Donner Public Utility District (TDPUD) in its efforts to replace the current owner of the Donner water system.  Complainant also sought a 50% reduction in his water bills on grounds that Donner had failed to provide him with potable water since the DHS imposed its boil-water order on June 22, 2000.

Donner timely answered the complaint on May 17, 2001.  It denied all allegations of the complaint and stated that it had used all reasonable efforts to deliver potable water to customers and to obtain funds to renovate the water system and lift the DHS boil-water order.  Donner asked that the complaint be dismissed for failure to state a claim for which relief can be granted.

By Administrative Law Judge (ALJ) Ruling dated May 29, 2001, complainant was asked to respond to the request for dismissal.  The ruling took official notice that the Nevada County Superior Court on May 18, 2001, had granted an eminent domain Order for Possession under which the TDPUD took over operation of the Donner water system pending further proceedings on valuation of the property and transfer of ownership.  The ALJ Ruling further directed complainant to address Pub. Util. Code § 453(a), which prohibits a public utility from discriminating in its rates by charging one customer less than it charges other similarly situated customers, and thus would preclude a 50% rate applicable only to complainant.

Complainant responded to the ALJ Ruling by an electronic mail message on June 12, 2001.  While acknowledging that the TDPUD takeover of the water system dealt with the gravamen of his complaint, he continued to maintain that he and other ratepayers are entitled to a 50% reduction in rates because Donner for the past year had delivered water that customers were advised to boil before drinking.

3. Discussion

The complaint reflects the frustration of many Donner customers with a situation in which they are advised by DHS to boil their water because numerous leaks in the water system raise the possibility of backflow contamination.  The Commission heard those complaints first-hand in public hearings in Truckee on April 3, 2001, as part of another proceeding (Application 00-12-011) seeking to address the problems of this troubled water system.      

Nevertheless, as complainant concedes, the fact that TDPUD now operates the water system through eminent domain has accomplished complainant’s principal objective in filing this complaint.  That request for relief is now moot.  Complainant has not alleged facts or law that would permit this Commission to override Pub. Util. Code § 453(a) and order a 50% reduction in his water bills.  To the extent that complainant seeks the 50% reduction for all Donner water customers, the complaint fails under Pub. Util. Code § 1702.  Section 1702 requires that complaints challenging the reasonableness of rates be brought by a legislative body or by 25 or more customers.  

The complaint argues that Donner’s failure to deliver potable water is a violation of its obligation to customers.  Even here, however, complainant concedes that the company’s Tariff Rule 2 obligates the utility to “endeavor to provide water that is…potable.”  The Commission has interpreted the language of that rule to recognize that in some circumstances a utility may find it necessary to sell water that is not potable.  (Fairchild Camera & Instrument Corp. v. Great Oaks Water Co. (1983) 10 CPUC2d 712.) 

In any event, even were we to conclude that complainant has alleged a violation of law, rule or order of this Commission (Pub. Util. Code § 1702), the only relief sought by complainant is either moot or beyond our ability to provide.  Complainant agrees that should the Commission find that the relief requested is either moot or beyond our ability to order, the complaint should be dismissed.  Accordingly, the request for dismissal of this complaint is granted.  

Complainant in his electronic mail communication with the ALJ also agrees that if his complaint is dismissed, all monies he has deposited in escrow with the Commission during this billing dispute should be released to Donner.  Our order today so provides.

The scope of this proceeding is set forth in the complaint and answer.  We confirm ALJ Walker as the presiding officer, and find that no hearing is necessary.

4. Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were received on _______________.

Findings of Fact

1. Complainant is a water customer of Donner.

2. Donner for more than a year has been subject to a DHS boil-water order because disrepair of the system threatens backflow and contamination.

3. Complainant urges this Commission to support the replacement of Donner management by the TDPUD.

4. Complainant seeks a 50% reduction in his water bills to reflect the fact that he does not receive potable water free of the boil-water requirement.

5. On May 18, 2001, TDPUD took possession of the Donner water system through eminent domain.

6. Donner is precluded by Pub. Util. Code § 453 from reducing complainant’s water bills by 50%.

7. Complainant agrees that if the relief he seeks is deemed moot or unattainable in this proceeding, the complaint should be dismissed.

8. No hearing is necessary to resolve this complaint.

Conclusions of Law

1. The request of Donner that the complaint be dismissed should be granted.

2. Any monies held in escrow by the Commission pending resolution of this complaint should be released to Donner, effective immediately.

ORDER

IT IS ORDERED that:

1. The request of Donner Lake Water Company (Donner) that this complaint be dismissed is granted.

2. Any monies held in escrow by the Commission pending resolution of this complaint shall be released to Donner.

3. Case 01-04-001 is closed.

This order is effective today.

Dated 




, at San Francisco, California.
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